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employer’s plan or system are excluded
from wages if made because of your or
your dependents’—

(1) Medical or hospitalization ex-
penses connected with sickness or acci-
dent disability; or

(2) Death, except that the exclusion
does not apply to payments for group-
term life insurance to the extent that
the payments are includible in the
gross income of the employee under the
Internal Revenue Code of 1986, effective
with respect to group-term life insur-
ance coverage in effect after 1987 for
employees whose employment, for the
employer (or successor of that em-
ployer) providing the insurance cov-
erage, does not end prior to 1989. Such
payments are wages, however, if they
are for coverage for an employee who
was separated from employment prior
to January 1, 1989, if the payments are
for any period for which the employee
is reemployed by the employer (or suc-
cessor of that employer) after the date
of separation.

(b) Payments to you or your depend-
ents under your employer’s plan at or
after the termination of your employ-
ment relationship because of your
death or retirement for disability are
excluded from wages.

(c) Payments made after 1983 to you
or your dependents under your employ-
er’s plan at or after the termination of
your employment relationship because
of retirement after reaching an age
specified in the plan or in a pension
plan of the employer are not excluded
from wages unless—

(1) The payments are to or from a
trust or annuity plan of your employer
as described in §404.1052; or

(2) An agreement to retire was in ef-
fect on March 24, 1983, between you and
your employer and the payments made
after 1983 under a nonqualified deferred
compensation plan (see §404.1042(f)) are
based on services performed for your
employer before 1984.

(d) The plan or system established by
the employer must provide for the em-
ployees generally or for a class or
classes of employees. The plan or sys-
tem may also provide for these employ-
ees’ dependents. Payments under a
plan or system established only for
your dependents are not excluded from
wages. The plan or system established
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by the employer can provide for pay-
ments on account of one or more of the
items in paragraphs (a) and (b) of this
section.

(e) For purposes of this section, your
dependents include your husband or
wife, children, and any other members
of your immediate family.

(f) It does not make any difference
that the benefit payments are consid-
ered in arriving at the amount of your
pay or are required by the employment
agreement.

[46 FR 20075, Mar. 27, 1980, as amended at 50
FR 1832, Jan. 14, 1985; 55 FR 7310, Mar. 1, 1990;
55 FR 17530, Apr. 25, 1990]

§404.1050 Retirement payments.

Payments made after 1983 to you (in-
cluding any amount paid by an em-
ployer for insurance or annuities) on
account of your retirement for age are
not excluded from wages unless—

(a) The payments are to or from a
trust or annuity plan of your employer
as described in §404.1052; or

(b) The payments satisfy the require-
ments described in §404.1049(c)(2).

[65 FR 7310, Mar. 1, 1990]

§404.1051 Payments on account of
sickness or accident disability, or
related medical or hospitalization
expenses.

(a) We do not include as wages any
payment that an employer makes to
you, or on your behalf, on account of
your sickness or accident disability, or
related medical or hospitalization ex-
penses, if the payment is made more
than 6 consecutive calendar months
following the last calendar month in
which you worked for that employer.
Payments made during the 6 consecu-
tive months are included as wages.

(b) The exclusion in paragraph (a) of
this section also applies to any such
payment made by a third party (such
as an insurance company). However, if
you contributed to your employer’s
sick pay plan, that portion of the third
party payments attributable to your
contribution is not wages.

(c) Payments of medical or hos-
pitalization expenses connected with
sickness or accident disability are ex-
cluded from wages beginning with the
first payment only if made under a
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plan or system of your employer as ex-
plained in §404.1049(a)(1).

(d) Payments under a worker’s com-
pensation law are not wages.

[65 FR 7310, Mar. 1, 1990]

§404.1052 Payments from or to certain
tax-exempt trusts or payments
under or into certain annuity plans.

(a) We do not include as wages any
payment made—

(1) Into a tax-exempt trust or annu-
ity plan by your employer on behalf of
you or your beneficiary; or

(2) From a tax-exempt trust or under
an annuity plan to, or on behalf of, you
or your beneficiary.

(b) The trust must be exempt from
tax under sections 401 and 501(a) of the
Code, and the annuity plan must be a
plan described in section 403(a) of the
Code when payment is made.

(c) The exclusion does not apply to
payments to an employee of the trust
for work done as an employee of the
trust.

[55 FR 7310, Mar. 1, 1990]

§404.1053 “Qualified benefits” under a
cafeteria plan.

We do not include as wages any quali-
fied benefits under a cafeteria plan as
described in section 125 of the Code if
such payment would not be treated as
wages without regard to such plan and
it is reasonable to believe that (if sec-
tion 125 applied for purposes of this sec-
tion) section 125 would not treat any
wages as constructively received. This
includes any qualified benefit made to
you, or on your behalf, pursuant to a
salary reduction agreement between
you and your employer. The Internal
Revenue Service decides whether any
plan is a cafeteria plan under section
125 of the Code and whether any benefit
under the plan is a qualified benefit.

[65 FR 7310, Mar. 1, 1990]

§404.1054 Payments by an employer of
employee’s tax or employee’s con-
tribution under State law.

(a) We exclude as wages any payment
by an employer (described in paragraph
(b) of this section) that is not deducted
from the employee’s salary (or for
which reimbursement is not made by
the employee) of either—

§404.1055

(1) The tax imposed by section 3101 of
the Code (employee’s share of Social Se-
curity tax); or

(2) Any payment required from an
employee under a State unemployment
compensation law.

(b) The payments described in para-
graph (a) of this section are not in-
cluded as wages only if they are made
by an employer on behalf of an em-
ployee employed in—

(1) Domestic service in the private
home of the employer; or

(2) Agricultural labor.

[55 FR 7310, Mar. 1, 1990]

§404.1055 Payments for agricultural
labor.

(a) When cash payments are not wages.
We do not include as wages your cash
payments in a calendar year after 1987
from an employer for agricultural
labor (see §404.1056) if your employer’s
total expenditures for agricultural
labor are less than $2500 in that year
and your employer paid you less than
$150 cash remuneration in that year for
your agricultural labor.

(b) Ezxclusions for noncash payments
and payments for seasonal agricultural
labor. (1) Noncash payments for agri-
cultural labor are not wages.

(2) Your cash payments in a calendar
year from an employer for agricultural
labor are not wages, irrespective of
your employer’s total annual expendi-
tures for agricultural labor, if you are
a hand harvest laborer (i.e., seasonal
agricultural labor), and—

(i) Your employer paid you less than
$150 in that year;

(ii) You are paid on a piece rate basis
in an operation which has been, and is
customarily and generally recognized
in the region of employment as paying
on a piece rate basis;

(iii) You commute daily from your
permanent residence to the farm on
which you are so employed; and,

(iv) You were employed in agri-
culture less than 13 weeks during the
previous calendar year.

Example: In 1988, A (not a hand harvest la-
borer) performs agricultural labor for X for
cash pay of $144 in the year. X’s total agri-
cultural labor expenditures for 1988 are
$2,450. Neither the $150 cash-pay test nor the
$2,500 expenditures test is met. Therefore,
X’s payments to A are not wages.
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